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Furthermore, the United States District Court for the Eastern 
District of Washington, passing upon the same statute as in our 
principal case, has declared the act unconstitutional' Speaking 
through Judge Rudkin, the court said: "The use of trading stamps 
and similar devices is neither more nor less than a legitimate 
system of advertising, and those who employ that system are 
entitled to the protection of the Constitution of the United States." 

W. C. J. 

Contracts: Breach on Both Sides May Not Preclude an 
Action in Equity to Rescind. — The case of Crowe v. Oscar 
Burnett Foundry Company 1 was a bill in equity to procure the 
rescission of an assignment contract. Crowe was the owner of a 
patent for a certain mechanical stoker, and, in consideration of an 
agreement on the part of the foundry company to pay to him a 
stipulated royalty, he granted to the company an exclusive license 
to manufacture this stoker under his patent. Shortly after the 
making of this agreement, Crowe began infringing by installing a 
stoker for a certain firm, and thereupon the foundry company 
procured from a court of equity an injunction restraining this 
breach. 2 This injunction was subsequently dissolved, and damages 
awarded against Crowe. 3 For about three years after the date of 
the first action, the foundry company operated under this con- 
tract, and paid royalties to plaintiff. It then abandoned the 
contract, and made no further payments. Upon this state of facts, 
the question arose whether plaintiff's prior breach would preclude 
him from maintaining an action in equity to rescind the contract. 
The court held that the conduct of the foundry company in retain- 
ing the exclusive control of the patent without paying any compen- 
sation therefor, operated to inflict upon plaintiff an injury for 
which he had no adequate remedy at law, and a rescission of the 
contract was granted. 

There can be no doubt as to the correctness of the decision in 
this case, but the grounds upon which it proceeds are not alto- 
gether clear. In giving judgment the court said : "This suit being 
in equity and not an action at law, the fact that there has been 
fault on both sides does not preclude the granting of the proper 
relief to Crowe." This language seems to intimate that if an action 
had been brought at law, plaintiff's prior breach would have 
defeated his recovery. But if this is die proper construction to 
place upon this language, it is not a correct statement of the law. 
The right to maintain an action at law to recover back what has 



» Little v. Tanner (1913), 208 Fed. 60S. 

i (May 8, 1914), 213 Fed. 864. 

2 Oscar Barnett Foundry Co. v. Crowe (1912), 80 N. J. Eq. 112, 
74 Atl. 964. 

s Oscar Barnett Foundry Co. v Crowe (1912), 80 N. J. Eq. 112, 
86 Atl. 915, affirmed in 80 N. J. Eq. 258. 
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passed under the contract, as upon a rescission, depends upon a 
plaintiff's right to put an end to the contract by repudiating it 
without liability therefor. It is well settled that a party, himself 
at the time in default, cannot elect to rescind a contract upon 
breach by the adverse party going to the whole of the considera- 
tion; 4 but it by no means follows that, in the principal case, 
plaintiff's prior breach caused him to be in default at the time of 
the bringing of this action. The breach of a contract does not 
ipso facto terminate it, but only gives a right to elect to rescind. 
This right of election may be waived, either by failure to exercise 
it within a reasonable time, or by action indicating an intention 
not to exercise that right. When, after plaintiff's breach, the 
foundry company sought an injunction against him to compel 
performance, it thereby unequivocally elected to waive the breach 
as a ground for repudiation, and so far as plaintiff's right of 
rescission is concerned, the breach became entirely immaterial. 
Since plaintiff's prior breach would not have prevented him from 
maintaining an action at law, nor, under the decision of this case, 
does it preclude rescission in a court of equity, the case comes 
within the established rule, that a prior breach, when waived by 
the adverse party, will not preclude an election to rescind the 
contract because of a subsequent breach by the other party. 5 

/. D. R. 

Contracts: Parol Evidence: Interpretation by Extrinsic 
Circumstances. — In the case of Alaska Treadwell Gold Mining 
Company v. Alaska Gastineau Mining Company 1 the United States 
Circuit Court of Appeals for the ninth circuit refused to allow 
parol evidence to explain the meaning of a contract to furnish "a 
current of not to exceed three hundred electric horse power". 
In a strong dissenting opinion, Gilbert, Circuit Judge, favored the 
admission of such, evidence to bind the defendant to furnish start- 
ing surges of four or five times the general current. He based 
his dissent on the findings of the trial court that it was the 
custom of the power companies of the locality to furnish reason- 
able starting surges where the use of only a named current was 
contracted for, and that the parties both knew that a heavy start- 
ing surge would be necessary to a beneficial use of the current 
provided for in the contract. 

Of course, a usage of trade cannot be given in evidence to 
relieve a party from his express stipulation, or to vary a written 
contract which is certain in its terms; but it has a legitimate 
office in aiding to interpret the language of the parties to a con- 
tract. 2 Evidence is admissible to show that the terms in a 



4 Williston's Wald's Pollock, Contracts, 3rd ed., 345. 

« Graham v. United States (1911), 188 Fed. 651. 

i (May 14, 1914), 214 Fed. 718. 

2 Burns v. Sennett & Miller (1893), 99 Cal. 363, 33 Pac. 916; Mil- 



